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They believed further, that apart from the considerations proceeding 
from the government by injunction cases, it was proper to extend the 
right of jury trial in trials for contempt. It was not considered as 
an attack upon the just authority of the courts. One of the most 
ardent supporters of the bill in the Senate, was just preparing to leave 
that body to take a place upon the circuit bench in his district. 

The courts still possess summary power in all cases of direct con- 
tempt, which are sufficiently numerous, and a new jurisdiction to try 
cases of indirect contempt, subject to the right of the defendant to re- 
quire a jury. In addition, the substantive contempts are still the sub- 
ject of indictment under the common law. Upon a view of these large 
powers, why should it be said that the courts are powerless to enforce 
their orders, to preserve their authority, or to maintain their dignity ? 

Presumably the recent statute is constitutional. The Constitution 
requires the concurrence of a majority of the judges elected to the 
Supreme Court to declare a law unconstitutional by reason of its re- 
pugnance to the Constitution of the State, and the present court in the 
case of Smoot v. B. and L. Association, 29 S. E. 748, has declared 
that, "with reference to the policy, or impolicy of the acts of the 
General Assembly, the courts have no concern. Unless clearly repug- 
nant to the Constitution of the State or of the United States, we have 
no choice but to construe, and enforce them." 

It is submitted that for various reasons the contempts statute was a 
reasonable and valid exercise of legislative authority. 

E. W. Saunders. 

Rocky Mount, Va. 



LOCALITY OF A PERSONAL ACTION AGAINST A 
SINGLE NON-RESIDENT DEFENDANT. 



At common law all personal actions are transitory, and may be 
brought in whatever jurisdiction the defendant is found and served 
with process, no matter where he resides or where the cause of action 
arose. Chitty's Blackstone, Vol. II, Bk. Ill, 384; 1 Rob. Pr. fnew), 
pp. 316, 353-4-6-7; Beime v. Rosser, 26 Gratt. 537. 

In 1792 a statute was enacted in Virginia which provided that a 
capias ad respondendum should not be issued against any person in a 
district other than that in which he resides, until a "non est in- 
ventus" has been returned in his own district, on the same cause of 
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action, unless he is bound with another, and the suit is brought in the 
district in which that other resides. Acts 1792, p. 47, sec. 24. This 
evidently applied to defendants who were residents of Virginia. 

The act of 1794 provided that no bail should be required on a 
capias issued against a resident of one county, in any other, until a 
non est inventus has been returned in his own county in the same mat- 
ter, unless the cause of action arose in the county in which the writ 
issued. 

In the act of 1803 the statute appears in substantially the same 
form as in 1792. In 1808, chap. 6, sec. 2, it was provided that a 
suit may be brought in any circuit court within this Commonwealth, 
although the defendant should not reside within the jurisdiction of 
such court, provided the cause of action arose within such jurisdiction. 

Acts of 1814, chap. 66, sec. 24, chap. 67, sec. 23, contained pro- 
visions practically the same as those of 1792 and 1794. While these 
acts were in effect the Court of Appeals decided, in Hughes v. Hall, 
5 Munf. 431 (1817), that the Superior Courts of Chancery have 
jurisdiction in all cases where their process is served upon the defen- 
dant within their respective districts, though his place of residence 
and also the land in controversy be in a different district. In that 
case the land was in New Kent county and the defendant resided 
there, but was caught and served with process in Richmond city. 

The Code of 1819, p. 498, sec. 41, contains, in one section, prac- 
tically all of the previous statutes, and provides further, that 

"Where any person hath no fixed or known residence, in any county or cor- 
poration within this commonwealth, such writ may be issued and served upon 
him, in any county or corporation in which he may be found." 

This merely enacted the common law rule into the statute. 

The Code of 1849 is the first one in which the various statutory 
localities for suits, are collected in one section, and in the same form as 
our present statute, Virginia Code 1887, sees. 3214-5. 

The provision of the Code of 1819 for suits against non-residents 
wherever they are found, does not appear in the Code of 1849, and 
the report of the revisors makes no mention' of it at all. It is simply 
left out, and nothing said about it. The common law rule, identical 
with the statute, was thereby restored unless the legislature intended 
the provision in the statute, that a suit against a defendant who re- 
sides without, but has estate or debts owing to him within this State, 
may be brought in the county or corporation wherein such estate or 
debts may be, to be exclusive of the common law jurisdiction, and to 
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be the only jurisdiction in which such a defendant might be sued. 
The marginal notes refer to the statute providing for attachments 
against the property of non-resident debtors. 

The question as to whether the localities provided by the statute are 
exclusive of or cumulative with the common law localities, does not 
seem to have been raised before the Court of Appeals, although it 
seems to be the general understanding that suite against defendants 
who reside in Virginia can only be brought in those jurisdictions 
enumerated in the statute. If that be true as to residents, why not as 
to non-residents ? Can the statute be construed exclusive of the com- 
mon law as to residents, and cumulative with it as to non-residents? 
They are provided for in the same statute. 

The language is that "any action at law or suit in equity .... 
may be brought in any county or corporation," &c. Does may mean 
may or must ? Mr. Minor says that may means must when the legisla- 
ture means to impose a positive duty, and not merely to confer a dis- 
cretionary power. Hence, may is to be interpreted must wherever the 
statute directs the doing of a thing for the sake of justice or of the 
public good; or, as it has been otherwise expressed, where the public 
interest and rights are concerned, and where the public or third per- 
sons have a claim de jure that the power should be exercised. 1 
Minor's Institutes, 45. 

The only provision made for a suit against a single non-resident de- 
fendant by the Code of 1887, sec. 3214, is in clause 4, which pro- 
vides that you may sue him where his property is. But suppose he 
has no property in Virginia, then where will you sue him ? Section 
3215 provides that suit may be brought where the cause of action or 
part thereof arose, although none of the defendants reside therein. 
Does this statute apply to non-residents ? If not, why not, and if so, 
as long as he keeps across the border of that county or corporation, 
and has no property here, he can skip around the State till the crack 
of doom and you cannot sue him, if you can only sue where the statute 
provides. 

Suppose the cause of action arose without the State, and the non- 
resident has no property here. The statute makes no provision for 
that case at all. 

Section 3216 provides, "any action or suit mentioned in the two pre- 
ceding sections, may be in a circuit court of any county, or circuit 
or corporation court of any corporation, wherein it is allowed or re- 
quired thereby to be brought." 
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That looks like the legislature thought that the statute provided for 
the plaintiff all that was coming to him. Such was the opinion of the 
late Judge Burks. Beirne v. Rosser, supra, may be taken as law in 
Virginia upon the point that " a non-resident, owning no property in 
Virginia, may be sued, upon a cause of action arising without the 
State, in any county or corporation in which he is found and served 
with process," but Judge Burks condemned that decision as "palpa- 
bly and grossly vrrong." In a letter to Prof. Graves, of Washington 
and Lee University, in 1894, he wrote, " the statute provides in every 
case in what county or corporation (municipal) all suits shall be 
brought. They can not properly be brought elsewhere." 

Mr. Barton seems to regard the statute cumulative with the com- 
mon law jurisdiction. Bart. Law Pr., p. 17; Bart. Chy. Pr., p. 233, 
and so does Mr. Minor, 4 Inst. (2d ed.) 569, 570, 1230, but both 
of them rely upon Beirne v. Rosser, supra, which Judge Burks con- 
demned as bad law. 

Now, if the statute be exclusive of the common law jurisdictions, 
and you can bring suit only where it says you may, it should be 
amended so as to allow a personal action to be brought against a non- 
resident wherever he may be found and served with process, no mat- 
ter whether he has any property here or not. 

Unless his property, where he has some in this State, is valuable 
enough to cover the claim, the plaintiff would not get his whole debt 
one time in a hundred It is true that you could commence the suit 
where his property is, and have the writ directed to any other juris- 
diction, but you would stand about as much chance of getting per- 
sonal service on him as you would to put salt on a bird's tail. And 
when he has no property here, but the cause of action arose in Vir- 
ginia, then you must catch him there, in that county or corporation, 
to sue him. If you loaned him $5,000 just across the West Virginia 
line, he, although he may be worth forty millions, provided he left all 
of them at home, could come over and spend the winter with your 
next-door neighbor, and you couldn't sue him here. 

Geo. Ainslie. 

Richmond, Va. 



